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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, et al.

)
)
Plaintiffs, )
V. ) Case No. 4.05-cv-00329-GKF-PJC
)
)
)
)

TYSON FOODS, INC., et al.

Defendants.

DEFENDANTS MOTION FOR LEAVE TO FILE BRIEF REGARDING “STATE OF
OKLAHOMA'S NOTICE OF FILING OF DOCUMENT” [DKT #2108] OR, IN THE
ALTERNATIVE,MOTION TO STRIKE

Defendants respectfully petition the Court for leave to file the attached brief. The brief
may assist the Court in addressing Defendants Motion to Dismiss for Failure to Join the
Cherokee Nation as a Required Party or, in the Alternative, Motion for Judgment as a Matter of
Law Based on a Lack of Standing [DKT #1788 & #1790] (“Defendants' Rule 19 Motion”).

On May 20, 2009, Plaintiffsfiled a“Notice of Filing of Document” (hereafter the
“Notice”). Dkt. #2108. The Notice attached a document that purports to be an agreement
between the Cherokee Nation and the State of Oklahoma (hereafter the “Purported Agreement”).
The Notice asserts that the Purported Agreement “relates to issues raised in” Defendants' Rule
19 Motion, id. at 1, but provides no further explanation of how the Purported Agreement was
created, what issues before the Court are affected by the Purported Agreement, or how the
Purported Agreement affects those issues (if at all).

Because Plaintiffs filed the Notice after the close of briefing on Defendants’ Rule 19

Motion, the Notice violates the Federal Rules of Civil Procedure and should be stricken. See

Southern Sar Central Gas Pipeline, Inc. v. Greuel, 2009 U.S. Dist. LEXIS 36677, at *14, n.4
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(D. Kan. April 30, 2009) (“[O]nce movant has filed itsreply brief, there is no provision for the
filing of any other papers, whether they are called a‘ supplement,” sur-reply, further response or
something else.”); E.T.I. Euro Telecom Int’| N.V. v. Republic of Bolivia, 2008 U.S. Dist. LEXIS
67217, at *1-2, n.2 (S.D.N.Y. Sept. 4, 2008). However, if the Court wishes to consider
Plaintiffs’ Notice, in lieu of striking this|ate document Defendants request the opportunity to file
the attached brief. The brief explains that the Purported Agreement isinvalid because it violates
Oklahoma law against the assignment of tort claims and because it does not comply with
Oklahoma s requirements for an agreement between the State and an Indian Tribe. The brief
also discusses the Purported Agreement’ simpact on the issues raised in the Rule 19 Motion.*

Supplemental briefs such as the attached document may only be filed upon motion and
leave of the Court. LCvR7.2(h). Generally, courts grant leave to file supplemental briefs“in
order to be fully informed on ... complex and important issues’ and when they are “helpful to
the Court.” Alexander v. Oklahoma, 2004 U.S. Dist. LEXIS5131 at *17 (N.D. Okla. Mar. 19,
2004). Defendants submit that the attached brief meets these standards because it sets forth the
legal precedents relevant to Plaintiffs' Notice and the Purported Agreement, and explains how
the Purported Agreement relates to the arguments in Defendants’ Rule 19 Motion. See, e.g.,
Norwood-Thomas v. City of Milwaukee, 2008 U.S. Dist. LEXIS 104642, *2-3 (E.D. Wis. Dec.
18, 2008) (emphasizing the benefit of “full briefing” before “ruling definitively on the matter”);
Leaf Funding, Inc. v. Donahue, 2008 U.S. Dist. LEXIS 45208 *4-5 (S.D. Ohio June 6, 2008)
(noting the “benefit of full briefing on issues that the parties may have never fully

contemplated”).

! Plaintiffs have not yet produced the materials relating to the creation of the Purported
Agreement. Plaintiffs anticipated production of those materials may raise additional relevant
information or issues.
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For the foregoing reasons, Defendants respectfully request that the Court grant this
motion.

Respectfully submitted,

BY: /9 Jay T. Jorgensen
Thomas C. Green
Mark D. Hopson
Jay T. Jorgensen
Gordon D. Todd
SIDLEY AUSTIN LLP
1501 K Street, N.W.
Washington, D.C. 20005-1401
Telephone: (202) 736-8000
Facsimile: (202) 736-8711

-and-

Robert W. George

Vice President & Associate General Counsel
Bryan Burns

Timothy T. Jones

Tyson Foods, Inc.

2210 West Oaklawn Drive

Springdale, Ark. 72764

Telephone: (479) 290-4076

Facsimile: (479) 290-7967

-and-

Michael R. Bond

KUTAK Rock LLP

Suite 400

234 East Millsap Road
Fayetteville, AR 72703-4099
Telephone: (479) 973-4200
Facsimile: (479) 973-0007

-and-

Patrick M. Ryan, OBA # 7864
RYAN, WHALEY & COLDIRON, P.C.
119 N. Robinson

900 Robinson Renaissance
Oklahoma City, OK 73102
Telephone: (405) 239-6040
Facsimile: (405) 239-6766
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ATTORNEYSFOR TYSON FOODS, INC,;
TYSON POULTRY, INC.; TYSON
CHICKEN, INC; AND COBB-VANTRESS,
INC.

BY: /s/James M. Graves

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

Woodson W. Bassett 111
James M. Graves

K.C. Dupps Tucker

Vince Chadick, OBA #15981
BASSETT LAW FIRM

P.O. Box 3618

Fayetteville, AR 72702-3618
Telephone: (479) 521-9996
Facsimile: (479) 521-9600

-and-

Randall E. Rose, OBA #7753
George W. Owens

OWENS LAW FIrM, P.C.

234 W. 13" Street

Tulsa, OK 74119

Telephone: (918) 587-0021
Facsimile: (918) 587-6111

ATTORNEYSFOR GEORGE'’S, INC. AND
GEORGE'SFARMS, INC.

BY: /s A. Scott McDanidl

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

A. Scott McDaniel, OBA #16460
Nicole M. Longwell, OBA #18771
Philip D. Hixon, OBA #19121
McDANIEL, HIXON, LONGWELL

& ACORD, PLLC

320 South Boston Ave., Ste. 700
Tulsa, OK 74103

Telephone: (918) 382-9200
Facsimile: (918) 382-9282

-and-

Sherry P. Bartley
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MITCHELL, WILLIAMS, SELIG,
GATES & WOODYARD, PLLC

425 W. Capitol Avenue, Suite 1800

Little Rock, AR 72201

Telephone: (501) 688-8800

Facsimile: (501) 688-8807

ATTORNEYSFOR PETERSON
FARMS, INC.

BY: /¢/JohnR. Elrod

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

John R. Elrod

Vicki Bronson, OBA #20574
P. Joshua Wisley

CONNER & WINTERS, L.L.P.
211 East Dickson Street
Fayetteville, AR 72701
Telephone: (479) 582-5711
Facsimile: (479) 587-1426

-and-

Bruce W. Freeman

D. Richard Funk

CONNER & WINTERS, L.L.P.
4000 One Williams Center
Tulsa, OK 74172
Telephone: (918) 586-5711
Facsimile: (918) 586-8553

ATTORNEYSFOR SIMMONS FOODS,
INC.

BY: /s Robert P. Redemann

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

Robert P. Redemann, OBA #7454

PERRINE, MCGIVERN, REDEMANN,

REID, BERRY & TAYLOR, P.L.L.C.

Post Office Box 1710

Tulsa, OK 74101-1710

Telephone: (918) 382-1400

Facsimile: (918) 382-1499

-and-
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BY:
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Robert E. Sanders

Stephen Williams

YOUNG WILLIAMSP.A.

Post Office Box 23059
Jackson, M'S 39225-3059
Telephone: (601) 948-6100
Facsimile: (601) 355-6136

ATTORNEYSFOR CAL-MAINE FARMS,
INC. AND CAL-MAINE FOODS, INC.

/s/ John H. Tucker

(SIGNED BY FILING ATTORNEY WITH
PERMISSION)

John H. Tucker, OBA #9110

Theresa Noble Hill, OBA #19119

RHODES, HIERONYMUS, JONES, TUCKER &
GABLE,PLLC

100 W. Fifth Street, Suite 400 (74103-4287)
P.O. Box 21100

Tulsa, Oklahoma 74121-1100

Telephone: (918) 582-1173

Facsimile: (918) 592-3390

-and-

Delmar R. Ehrich

Bruce Jones

Krisann C. Kleibacker Lee
FAEGRE & BENSON LLP
2200 Wells Fargo Center

90 South Seventh Street
Minneapolis, Minnesota 55402
Telephone: (612) 766-7000
Facsimile: (612) 766-1600

ATTORNEYSFOR CARGILL, INC. AND
CARGILL TURKEY PRODUCTION, LLP
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CERTIFICATE OF SERVICE

| certify that on the 18th day of June, 2009, | electronically transmitted the attached document to
the Clerk of Court using the ECF System for filing and transmittal of a Notice of Electronic

Filing to the following ECF registrants:

W. A. Drew Edmondson, Attorney General

Kelly Hunter Burch, Assistant Attorney General
J. Trevor Hammons, Assistant Attorney General
Daniel P. Lennington, Assistant Attorney General

Douglas Allen Wilson

Melvin David Riggs

Richard T. Garren

Sharon K. Weaver

Robert Allen Nance

Dorothy Sharon Gentry

Joseph P. Lennart

David P. Page

RIGGS ABNEY NEAL TURPEN ORBISON & LEWIS

Louis W. Bullock
Robert M. Blakemore
BULLOCK BULLOCK & BLAKEMORE, PLLC

Frederick C. Baker
Lee M. Heath
William H. Narwold
Elizabeth C. Ward
Elizabeth Claire Xidis
Ingrid L. Moll
Jonathan D. Orent
Michael G. Rousseau
FidelmaL. Fitzpatrick
MOTLEY RICE, LLC
COUNSEL FOR PLAINTIFFS

A. Scott McDaniel

Nicole Longwell

Philip D. Hixon

Craig A. Mirkes

McDANIEL HIXON LONGWELL & ACORD, PLLC

Sherry P. Bartley

drew_edmondson@oag.state.ok.us
kelly_burch@oag.state.ok.us
trevor_hammons@oag.state.ok.us
daniel .lennington@oag.ok.gov

doug_wilson@riggsabney.com
driggs@riggsabney.com
rgarren@riggsabney.com
sweaver@riggsabney.com
rnance@riggsabney.com
sgentry @riggsabney.com
jlennart@riggsabney.com
dpage@riggsabney.com

[ bull ock @bull ock-blakemore.com
bblakemore@bull ock-blakemore.com

fbaker@motleyrice.com
|heath@motleyrice.com
bnarwold@motleyrice.com
Ilward@motleyrice.com
cxidis@motleyrice.com
imoll @motleyrice.com
jorent@motleyrice.com
mrousseau@motleyrice.com
ffitzpatrick @motleyrice.com

smcdaniel @mhla-law.com
nlongwell @mhla-law.com
phixon@mhla-law.com
cmirkes@mbhla-law.com

sbartley @mwsgw.com

MITCHELL, WILLIAMS, SELIG, GATES & WOODYARD, PLLC



COUNSEL FOR PETERSON FARMS, INC.

R. Thomas Lay
KERR, IRVINE, RHODES & ABLES

David G. Brown
Jennifer S. Griffin
LATHROP & GAGE, L.C.
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rtl @kiralaw.com

dbrown@Ilathropgage.com
joriffin@lathropgage.com

COUNSEL FOR WILLOW BROOK FOODS, INC.

Robert P. Redemann
David C. Senger

rredemann@pmrlaw.net
dsenger@pmrlaw.net

PERRINE, MCGIVERN, REDEMANN, REID, BERRY & TAYLOR, PLLC

Robert E. Sanders
E. Stephen Williams
YOUNG WILLIAMSP.A.

rsanders@youngwilliams.com
steve.williams@youngwilliams.com

COUNSEL FOR CAL-MAINE FOODS, INC. AND CAL-MAINE FARMS, INC.

George W. Owens
Randall E. Rose
THE OWENS LAW FIRM, P.C.

James M. Graves
Gary V. Weeks
Woody Bassett
K.C. Dupps Tucker
BASSETT LAW FIRM

gwo@owenslawfirmpc.com
rer@owenslawfirmpc.com

jgraves@bassettlawfirm.com
gweeks@bassettlawfirm.com
whassett @bassettlawfirm.com
kctucker @bassettlawfirm.com

COUNSEL FOR GEORGE’SINC. AND GEORGE'SFARMS, INC.

John R. Elrod

Vicki Bronson

Bruce W. Freeman

D. Richard Funk

P. Joshua Widley

CONNER & WINTERS, PLLC

COUNSEL FOR SIMMONS FOODS, INC.

John H. Tucker

Colin H. Tucker

Theresa Noble Hill

RHODES, HIERONYMUS, JONES, TUCKER & GABLE

Terry W. West
THE WEST LAW FIRM

jelrod@cwlaw.com
vbronson@cwlaw.com
bfreeman@cwlaw.com
dfunk@cwlaw.com
jwisley@cwlaw.com

jtucker@rhodesokla.com
chtucker@rhodesokla.com
thill @rhodesokla.com

terry @thewestlawfirm.com
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Delmar R. Ehrich dehrich@faegre.com
Bruce Jones bjones@faegre.com
Krisann C. Kleibacker Lee kklee@faegre.com
Todd P. Walker twalker@faegre.com
Melissa C. Collins mcollins@faegre.com

FAEGRE & BENSON LLP
COUNSEL FOR CARGILL,INC. AND CARGILL TURKEY PRODUCTION, LLC

| also hereby certify that | served the attached documents by United States Postal Service, proper
postage paid, on the following who are not registered participants of the ECF System:

Secretary of the Environment
State of Oklahoma

3800 North Classen
Oklahoma City, OK 73118

/s/ Jay T. Jorgensen
Jay T. Jorgensen

DC1 1450035v.1



